IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND WOCD : Cl VI L ACTI ONS
V. :

DAVI D L. COHEN, ESQUI RE, 5 NO. 96- 3707

et al. : NO. 97-1548

VEMORANDUM AND ORDER

BECHTLE, J. FEBRUARY , 1999
Presently before the court in the above two
consolidated civil actions are plaintiff Raynond Wod's
(“Plaintiff”) notions seeking relief on several grounds foll ow ng
the entry of judgnent upon a verdict by a jury on June 19, 1998
and defendants David L. Cohen, et al.'s (“Defendants”) responses
thereto. The conbined notions consist of: Plaintiff's Request
for a Mstrial; Judgnent Under Fed. R Gv. P. 50(b) as a Matter
of Law; a New Trial Under Fed. R Civ. P. 59; Relief from
Judgnent under Fed. R Gv. P. 60(b)(3) and (6); a Mtion for
Relief from Judgnent Procured by Fraud, M srepresentation and
M sconduct by the Defendants and their Attorneys; a Mtion to
Reconsi der, Rescind and Vacate the Rule 50 Order entered on June
19, 1998; and a Mbtion to Set Aside the Cvil Judgnent entered on
June 19, 1998. For the reasons set forth below, the court wll

deny Plaintiff's notions.

BACKGROUND

Plaintiff filed these two civil actions against the

Cty of Philadelphia (“City”) and certain officials alleging a



nunber of grounds for recovery. Primarily, Plaintiff clainmed
that he had been denied access to funds fromthe Gty in regard
to certain community devel opnent prograns that he is associ ated
with on the ground of his race and in retaliation for a | awsuit
he had filed against the Gty and certain of the individual

Def endants in these cases.

At the time these cases were filed in 1996 and 1997,
they were assigned to the Honorable John R Padova of this court.
Judge Padova presided over the pre-trial proceedings in these
cases, including pre-trial scheduling, disposition of notions and
di scovery. \Wen that discovery was cl osed, Judge Padova granted
summary judgnent in favor of a nunber of Defendants with respect
to many of Plaintiff's clainms.® In that ruling, Plaintiff's
clains regarding the all eged denial of equal protection and the
al | eged deni al of access to federally funded prograns on the
basis of his race were di sm ssed agai nst all Defendants.
Plaintiff's claimthat he had been denied the right to pursue his
chosen profession was al so di sm ssed agai nst all Defendants. By
then Plaintiff had voluntarily withdrawn his clains agai nst one
of the individual Defendants, Barbara Kaplan. Judge Padova had
schedul ed trial for March 15, 1998, but on that day he recused
himself fromfurther participation in the case and the matter was

transferred to the undersigned.

1 On March 2, 1998, Judge Padova granted in part and deni ed
in part Defendants' notion for summary judgnent.
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Plaintiff filed a Mbtion for Recusal of the
under si gned, and after briefing and argunent before the court on
April 27, 1998, the court denied recusal and entered its Order to
that effect on the sanme day. (Tr. 4/27/98.) The court schedul ed
the trial to proceed before a jury and jury sel ection began on
June 15, 1998.

After Plaintiff presented his case, the court ruled on
Def endants' notion under Federal Rule of Civil Procedure 50(a).
Def endants' notion was granted in part and denied in part. The
court allowed Plaintiff's retaliation claimto go forward to the
jury agai nst Defendants John Kronmer and WIIiam Thonpson. (Tr.
6/17/98 at 87-96.) The court ruled that jury questions were
presented by the evidence in regard to those two renaining
Def endants on the retaliation claim but not to the other
Def endant s.

During the rendition of the court's ruling on
Def endants' Rule 50(a) notion, a troubl esone epi sode took pl ace.
Wiile the court was rendering its decision, Plaintiff, w thout
notice, stood up. (Tr. 6/17/98 at 90.) The court requested that
he be seated and the court continued to render its ruling. At
the conpletion of the court's delivery of its ruling, the court
decl ared a recess. At the conclusion of that recess counsel for
Def endants reported to the court that during the recess Plaintiff
crossed the courtroom confronted Defendant Kroner at Defendants'
counsel table and | eaned forward in an apparent intent to speak

to him Def endant Kroner's counsel advised Plaintiff's counsel
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that this should not take place and Plaintiff made a di sparaging
remark to Kronmer's counsel. Kroner's counsel expressed her
concern about this to the court because, followng the court's
ruling and during the recess, she had wtnessed Plaintiff banging
on the bench in the last row of seats in the courtroom (Tr.

6/ 17/ 98 at 96-97.)

Anot her unpl easant epi sode foll owed on the next day of
the trial wth a series of events which resulted in the court
ultimately making a finding for crimnal contenpt against
Plaintiff under Federal Rule of Crimnal Procedure 42(a). (Tr.
6/18/98 at 1-21.) On June 30, 1998, the court filed a
Certificate nmenorializing that occurrence. (Witten Cert. of a
Fi ndi ng of Contenpt Under Fed. R Crim P. 42(a).) The result of
this episode was that Plaintiff and his counsel voluntarily
wi thdrew fromthe proceedings, despite the court's warning that
if they voluntarily withdrew fromthe proceedings that the court
woul d “conpl ete the proceedi ngs” and “have the jury decide the
case in absence of the plaintiff.” (Tr. 6/18/98 at 18.) After
Plaintiff and his counsel voluntarily absented thenselves, the
trial proceeded to a conclusion by the return of a jury verdict
in favor of the only remai ning Defendants, John Kronmer and
W Iiam Thonpson, on the only remaining claim-retaliation for
having filed a |l awsuit against the Gty Defendants.

The reading of Plaintiff's Conbined Mdtion for Post
Trial Relief suggests that fromthe day the case was assigned to

t he undersigned, follow ng recusal by Judge Padova, Plaintiff
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was di ssatisfied wwth the status of his case, and presumably,
wWith the future course it was likely to take. At that tine
substantial clains and a nunber of Defendants had been di sm ssed
by Judge Padova. Plaintiff also becane dissatisfied with the
prospect of the undersigned presiding over the case and filed a
Motion for Recusal on March 13, 1998, which was denied by the
court on April 27, 1998.% Wth one exception, Plaintiff's brief
(“Brief”) in support of his Conbined Mtion for Post Trial Relief
is devoid of any legal authority in support of the relief being
sought.® (Supp. Mem in Support of Pl.'s Conbined Post Trial
Mot.) Plaintiff's arguments are primarily personal attacks in
concl usory | anguage on Defendants, their counsel and the court.

Plaintiff's Brief contains references to several hundred
pages of the record that he relies upon by citing volune and page
nunbers. The conclusions that those references refer to are
plainly neither warranted by the reference, nor accurate in sone
cases concerning the criticismadvanced. One exanple is
Plaintiff's assertion that the court allowed Defendants' counse
to acconpany the jurors in the jury box while cross-examn ning

Plaintiff's witness. (Supp. Mem in Support of Pl.'s Conbi ned

2 The grounds offered for recusal primarily focused on the
undersigned's prior court rulings, sone of which had been filed
in district court and sone of which had gone through to the
United States Suprenme Court. (Tr. 4/27/98.) Oher grounds were
patently renote and never known to be recognized by any authority
as grounds for recusal.

5 Plaintiff's Brief does cite to San Filipo v. Bongi ovanni,
30 F.3d 424 (3d Cr. 1994). (Supp. Mem in Support of Pl.'s
Conbi ned Post Trial Mt. at 6.)




Post Trial Mdt.) Plaintiff cites the notes of testinony on June
16, 1998 at page 171, lines 5-13 in support of that patently
distorted reference to that event. The facts on this contention
begin not at page 171 on the June 16, 1998 transcript, but on
page 136 of testinony of that day. This shows that Plaintiff's
| ast witness, Lois Fernandez, was physically inpaired in respect
to her ability to get about and in particular, that she had
considerable difficulty in walking or standing. (Tr. 6/16/98 at
136.) As she entered the courtroom the court observed this
difficulty and as an accommodation to her did not require her to
sit in the elevated witness chair, but suggested that she take a
seat next to Plaintiff's counsel at the end of Plaintiff's
counsel's table. This would allow her to be near her counsel yet
face the jury while testifying. She finished her direct

exam nation to the jury in that |location. Wen the tinme cane to
cross-examne, the court allowed Defendants' counsel to relocate
herself so she could face the witness so that the wi tness could
continue to testify to the jury, and at the sane tine allow the
Court Reporter to have a face to face view of both Defendants'
counsel and the witness during the exam nation. (Tr. 6/16/98 at
170-71.) The only convenient place for Defendants' counsel to
conduct her cross-exam nation and still be able to face the

w tness would be either directly in front of the jury, which
woul d have caused her back to face the jury, or to the right of
the jury, which placed her at the opposite end of the jury box.

There were six vacant seats in the jury box (this civil case
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havi ng proceeded with eight jurors) and there were four enpty
juror seats between the jury and Defendants' counsel as she
guestioned the witness. This allowed her to question the w tness
W t hout her back to the jury. To distort that effort to
accommodate the Plaintiff's infirmwtness and at the sane tine
allow the jury to hear and observe the witness in the best |ight
for Plaintiff, portrays both an insensitive, as well as desperate
| evel of advocacy. Furthernore, Plaintiff did not object to the

procedur e.

1. DI SCUSSI ON

Wth the foregoing synopsis of the events that bring us
to this point inthe litigation, the court has decided to divide
Plaintiff's criticisns as best as it can into two categories.

The first category will cover the many overbroad, general and
sweepi ng conpl aints and objections Plaintiff has |eveled on the
court, Clerk of Court, Defendants and their counsel. The court

wi || address these under the heading of General Cainms. The
second category wll cover the clains that the court can identify
as nore specific clains. The court wll address these under the
headi ng of Specific d ains.

A. General dains

Local Rule of Gvil Procedure 7.1(c) of the United
States District Court for the Eastern District of Pennsylvania
requires that every contested notion--except a discovery notion

under Local Rule 26.1(g)--be acconpanied by a brief containing
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the concise statenent of the | egal contentions and authorities
relied upon in support of the notion. None of Plaintiff's clains
satisfy this requirenent. In support of his criticisnms and
conplaints, Plaintiff has cited singly and repetitiously to over
200 pages throughout the transcript, but al nost nowhere is there
any |legal authority offered to support any perceived | egal
contention referred to in these criticisms.* At best, they are a
series of broadside sal vos of personal attacks on the court,
Clerk of Court,® Defendants, defense counsel and witnesses. In a
simlar circunstance, the Second Crcuit, in considering an
appeal froma claimof error in the perceived denial of
perm ssion to anmend the conpl aint, observed that:

Whet her or not perm ssion was needed, there

Is no designation in the Brief of where in

the record such perm ssion was sought, the

preci se content of the proposed anendnent,

or an exposition of the legal theory on which

the proposed anendnent is based. Appellant's

Brief is at best an invitation of the court to

scour the record, research any |legal theory

that cones to mnd, and serve generally as an
advocate for appellant. W decline the

“ Inits partial grant of summary judgnent disnissing the
Cty fromthe case, the court relied upon Mnell v. Departnent of

Soc. Servs., 436 U S. 653 (1978) in holding that rnunici pal
[iability under 42 U.S.C. 8§ 1983 did not attach. (Tr. 6/17/98 at
88.) In opposition, Plaintiff cited to San Filipo v.

Bongi ovanni, 30 F.3d 424 (3d Cr. 1994) in support of its
position that municipal liability under 42 U S.C. 8§ 1983 could
attach in this case. (Tr. 6/17/98 at 93-95; Supp. Mem in
Support of Pl.'s Conbined Post Trial Mot. at 6.) The court heard
Plaintiff's argunent on that point and held that Monell was the
nore pertinent standard to be applied concerning Plaintiff's
retaliation clains against the CGty. (Tr. 6/17/98 at 93-94.)

The court stands by its ruling.

> As respects the Cerk of Court, see Tr. 4/27/98 at 46-48.
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i nvitation.

The Ernst Haas Studio, Inc. v. PalmPress, Inc., Nos. 97-9259,

97-9329, 1999 W. 2538, at *3 (2d Gr. Jan. 5, 1999). Also, in

Pappan Enterprises, Inc. v. Hardee's Food System |Inc., 143 F.3d

800 (3d Cir. 1998), the Third Crcuit considered an argunent by
t he appel |l ant concerning the issue and finding regarding public
interest in a prelimnary injunction appeal. ld. at 807. The
court stated:

Pappan argues that the public interest does

not weigh in favor of granting prelimnary

injunctive relief. Pappan cites no law in

support of its position. |In addition,

Pappan asserts that the district court did

not actually find that the public interest

wei ghed in favor of granting the relief

because the order stated that the court

was not addressing that issue. The court,

did, however, address the issue of public

Interest. Report and Reconmendation, 11

n. 13. Pappan's argunents regardi ng the

public interest do not nerit further

di scussi on.
Id. These authorities remnd us that there is a m ninal
obligation on a noving party to present its argunents to the
court and to its opponent in clear and concise | anguage and to
acconpany that argunent with the legal authority that supports
it. The opposing party cannot be expected to define what the
nmovi ng party's contentions are, do the necessary research and
engage in the acconpanyi ng reasoning to establish what the noving
party's claimis likely to be, and then do the research and the
reasoning to present a position that is contrary to the noving

party's |ikely clains.



Plaintiff's Brief is based entirely upon his
interpretation of events and statenents identified by date, page
and |ine nunber of the transcript of the trial and proceedi ngs
prior to trial. The court has exam ned each of these references
and has cast theminto six different categories. It is the
court's position that none of the references in any of the six
categories warrant the relief requested. Those categories and
the court's response to each is as foll ows.

1. The following references in Plaintiff's Brief
(“Pl/Br”) to the transcript date, page and |ine nunber have been
exam ned by the court and the court concludes that the criticisns

and/ or grounds for relief are unfounded.

Pl/Br. |Tr. Date |[Tr. Pg. Li ne To Page Li ne
4 6-17-98 70 13 71 2
4 6-17-98 69 10 70 2
4 6-17-98 5 4 8 1
4 6-17-98 5 4 8 17
5 6-17-98 65 18 66 3
6 6-17-98 78 13 86 22
6 6-17-98 93 10 96 6
8 6-17-98 121 21 126 25
9 6- 16- 98 147 20 148 5
9 6-17-98 13 20 17 12
10 |6-17-98 13 20 15 9
10 |6-17-98 101 6 11
10 |6-18-98 120 3 24
10 |6-18-98 131 13 17
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10 |[6-18-98 133 14 134 23
10 6-18-98 135 4 16
10 |[6-18-98 127 8 128 2
10 6-18-98 131 7 15
11 |[6-16-98 181 10 22
11 6-16-98 118 22 119 17
Pl / Br Tr. Date Tr. Pg. Li ne To Page Li ne
12 6-16-98 121 16 122 6
12 6-16-98 120 2 7
12 6-16-98 26 11 27 2
12 6-16-98 131 21 132 22
13 6-16-98 49 9 51 20
13 6-15-98 134 18 137 20
13 6-15-98 207 12 208 15
13 |[6-15-98 133 1 134 17
14 6-18-98 83 10 84 1
15 6-15-98 169 11 171 2
21 6-16-98 176 24 178 17
2. The following references in Plaintiff's Brief

cover substantial quantities of testinony nunbering multiple
pages, or in sonme instances, an entire day's testinony.
Accordingly, the court is both unable and unwilling to attenpt to
discern the nature of Plaintiff's ground for relief by resorting

to these references.

Pl / Br Tr. Date |Tr. Pg. Li ne To Page Li ne
2 6- 15- 98 132 18 228 5
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5 6-17-98 49 3 72 16

5 6-17-98 72 16 86 22

5 6-17-98 72 17

6 6-17-98 ENTI RE TRANS

6 6- 18- 98 ENTI RE TRANS

9 6- 16- 98 2 6 26 10
Pl/Br. [Tr. Date Tr. Pg. Li ne To Page Li ne

10 |6-18-98 120 3

12 | 6-16-98 60 4 67 81

12 | 6-16-98 37 17 53 12

12 | 6-16-98 32 17 41 9

13 |6-15-98 137 21 144 15

13 |6-15-98 146 1 186 13

13 |6-16-98 2 6 26 10

13 |6-15-98 116 123 19

21 | 6-17-98 ENTI RE  TRANS.

21 6-18-98 ENTI RE  TRANS.

3. The following references in Plaintiff's Brief to

the transcript have been exam ned by the court and the court

stands on the record and concludes that Plaintiff

is entitled to

no relief by reason of the cited references.
Pl / Br Tr.Date |[Tr. Pg. |Line To Page Li ne
3 6-17-98 80 5 96 6
4 6-17-98 76 10 77 23
4 6-17-98 83 8 17
6 6-17-98 87 90 11
6 6-17-98 90 18 93 9
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14 6- 15- 98 110 4 15

4, The followng references in Plaintiff's Brief to
the transcript have been exam ned by the court and the court
concludes that while Plaintiff is disappointed in the ruling or
other references cited to the court, the court believes that the
rulings were correct and that the references do not otherw se

warrant relief to Plaintiff.

Pl / Br Tr.Date |[Tr. Pg. Li ne To Page Li ne

7 6-17-98 122 ENTI RE | PAGE

11 6-16-98 171 5 13

11 6-16-98 168 10 169 12
11 6-15-98 95 3 97 15
11 6-15-98 96 2 20

11 6-15-98 97 9 15

11 6-16-98 170 9 16

11 6-16-98 181 10 22

11 6-16-98 93 2 25

12 6- 16- 98 133 6 135 14
13 6-15-98 145 12 20

13 6- 15- 98 129 5 11

14 6- 15- 98 56 17 57 14
14 6- 15- 98 83 10 84 1

5. The followng references in Plaintiff's Brief to

the transcript relate to the episode described in the Certificate

filed by the court on June 30, 1998, in accordance w th Federal
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Rul e of Cri m nal

there is any materi al

Procedure 42(a).

The court does not believe

di fference between its Certificate and the

subsequently prepared transcript to the extent that both the

Certificate and the transcript
Accordi ngly,

Certificate,

Plaintiff

record the sane events.

by reliance upon the transcri pt

and the court's

is not entitled to any relief based upon

the references to the transcript made in the Brief as shown

bel ow.
Pl / Br Tr.Date |[Tr. Pg. Li ne To Page Li ne
16 6-17-98 96 8 103 25
17 6-17-98 99 22 101 11
18 6- 18- 98 21 1 25
6. The following references to the transcript in

Plaintiff's Brief have been exam ned by the court and the court
concludes that there is no basis for Plaintiff's prayer for
relief inasnmuch as it is not self-evident fromthe references

what Plaintiff is conplaining about. Accordingly, no relief is

war r ant ed.

Pl / Br Tr.Date |[Tr. Pg. Li ne To Page Li ne
2 6- 15- 98 5 19 23
7 6-17-98 49 ENTI RE PAGE
7 6-17-98 122 ENTI RE PAGE
12 6- 15- 98 95 3 97 15
12 6- 15- 98 96 2 20
12 6- 15- 98 97 9 15
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12 6- 16- 98 116 24 118 11
12 6- 18- 98 41 5 13
15 6- 15- 98 173 12 23

B. Specific dains

1. The Court's Prejudice and Bias Concerning
Instruction to the Jury.®

To the extent that it is covered by the court's
response to Plaintiff's General Cains, the court has al ready
addressed Plaintiff's claimof bias and prejudice. 1In addition
to a denial on that ground, Plaintiff's contention concerning
error related to the jury instruction nust fail on three grounds.
First, Federal Rule of Civil Procedure 51 states in pertinent
part that “no party may assign as error the giving or the failure
to give an instruction unless that party objects thereto before
the jury retires to consider its verdict, stating distinctly the
matter objected to and the grounds of the objection.” Fed. R
Civ. P. 51. As related elsewhere in this opinion, Plaintiff and
his counsel voluntarily withdrew fromthe proceedings prior to
their opportunity to discuss with the court the proposed jury
instructions. Consequently, no objections were made to the
court's proposed jury instructions. In addition, no objections
were nmade to the court's actual charge to the jury before they
retired to consider their verdict.

Second, “the absence of counsel, while the court is in

session, at any tinme between the inpaneling of the jury and the

6 See Pl.'s Conbined Mot. for Post Trail Relief 9§ A3.
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return of the verdict, cannot limt the power and duty of the
judge to instruct the jury in open court on the |aw of the case
as occasion may require, nor dispense with the necessity of
seasonably excepting to his rulings and instructions, nor give
jurisdiction to a court of error to decide questions not

appearing of record.” Stewart v. Wonmng Cattle Ranche Co., 128

U S 383, 390 (1888); see also Arrington v. Robertson, 114 F.2d

821, 823 (3d Cir. 1949) (“The due process clause of the fifth
Amendnent to the Constitution requires that a defendant be
accorded the right to be present in person or by counsel at every
stage of his trial. . . . Oderly procedure requires that a
plaintiff be accorded the sane right. A party or his counsel nmay
wai ve this right expressly. He nmay also waive it by voluntarily
absenting hinmself fromthe courtroomin which the trial is being
conducted, and in that case the trial judge nmay proceed wth the
trial in his absence even to the extent of recalling the jury
fromtheir deliberations for such additional instructions on the
| aw as occasion may require. . . . Consequently, a party or his
counsel who voluntarily absents hinself fromthe courtroom
consents to such proceedings.”). The transcript and the court’s
Witten Certification suggest that the court nmade it plain that
both Plaintiff and his counsel were welconme to continue to
participate in the case despite their declarations or conduct
that warranted the court's action in renoving Plaintiff under
Federal Rule of Crim nal Procedure 42(a) and in advising

Plaintiff's counsel that the court considered her expression that
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she was | eaving as a voluntary withdrawal. (Tr. 6/18/98 at 18;
Witten Cert. of a Finding of Contenpt Under Fed. R Crim P.
42(a) at 8.) The court advised Plaintiff's counsel that the
court woul d consider such wi thdrawal voluntary and that if she
did not continue to participate the trial would neverthel ess go
on in her absence. After hearing this recitation of the
standards in which the proceedings should go forward, Plaintiff's
counsel then gathered up her belongings and withdrew fromthe
courtroomand the trial proceeded. She |ater advised the court
that she and Plaintiff preferred to | eave the courthouse, and at
her request, the court advised the marshal to release Plaintiff
so that event could occur. Plaintiff and his counsel left the
courthouse at approximately 11:05 AM and did not return
(Witten Cert. of a Finding of Contenpt Under Fed. R Crim P
42(a) at 8-9; Tr. 6/18/98 at 50.) In sum Plaintiff's voluntary
absence fromthe courtroomcannot forma valid basis for
chal l enging the court's instructions to the jury.

Third, Plaintiff has afforded the court no authority
upon which it clains that its instructions were erroneous. In
review ng the charge the court believes that the instructions
were conplete, accurate and in accordance with the law as it
applied to the issues to be considered by the jury.

2. Plaintiff's Mdtion for Judgnent as a Matter
of Law Under Fed. R Civ. P. 50(b).~

This notion cannot be granted for the reason that

7 See Pl.'s Conbined Mot. for Post Trial Relief 9 C.
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Plaintiff did not make a notion at the close of all the evidence
for judgnent in Plaintiff's favor under Rule 50. Plaintiff's
request here is, and nust be, a request under Rule 50(b) inasnuch
as it is being made after trial, in which event it can only be
recogni zed by the court as renewing a notion made under Rule
50(a), which nmust be nade after the court has heard all the
evi dence by the party against whomthe relief is sought, which in
this instance would nean at the close of all of the Defendants'
evidence. Plaintiff and his counsel had voluntarily w thdrawn
fromthe case at that stage as heretofore related, and thus no
notion was nmade. Plaintiff is not eligible to nake a post trial
notion under Rule 50(b) for that reason.
3. Motion of Plaintiff to Reconsider and Enter

an Order Rescinding the Court's Rule 50(a)

Order Entered Against Plaintiff on Certain

d ainms and Certain Defendants on June 18, 1998.°

At the close of Plaintiff's evidence, Defendants noved
under Rule 50(a) for judgnment as a matter of |aw on the clains
t hat had been presented agai nst Defendants. The court heard
argunent and thereafter issued its ruling, granting in part and
denying in part Defendants' notion. (Tr. 6/17/98 at 87-93.)
Under the Federal Rules of Civil Procedure:
[i]f during a trial by jury a party has been fully
heard on an issue and there is no legally sufficient

evidentiary basis for a reasonable jury to find for

that party on that issue, the court may determ ne the

8 See Pl.'s Conbined Mot. for Post Trial Relief 9 D.
18



i ssue against that party and may grant a notion for

judgnent as a matter of |aw against that party with

respect to a claimor defense that cannot under the

controlling | aw be naintained or defeated w thout a

favorabl e finding on that issue.
Fed. R Cv. P. 50(a). A court may grant a notion for judgnent
as a matter of law “if, viewng the evidence in the Iight nost
favorable to the non-novant and giving it the advantage of every
fair and reasonable inference, there is insufficient evidence
fromwhich a jury reasonably could find liability. 1In
determ ni ng whether the evidence is sufficient to sustain
liability, the court may not weigh the evidence, determ ne the
credibility of witnesses, or substitute its version of the facts

for the jury's version.” MDaniels v. Flick, 59 F.3d 446, 453

(3d Gr. 1995) (citing Lightning Lube, Inc. v. Wtco Corp., 4
F.3d 1153, 1166 (3d Cir. 1993)).

In consideration of the briefs in support of and in
opposition to Plaintiff's notion here, and after review of the
pertinent portions of the transcript, the court concludes that
its rulings and the reasoni ng supporting those rulings at the
close of Plaintiff's case are in accordance with the standards of
Rul e 50(a) as set forth in the Rule and by controlling precedent.
Plaintiff has offered no grounds to cause the court to concl ude

that any of its rulings here challenged shoul d be changed. °

® For exanple, the court stands by its ruling that Monel
v. Departnent of Soc. Servs., 463 U S. 653 (1978), was the
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4. Plaintiff's Requested Relief fromthe Previous
Trial Judge's Rulings Resulting in the Entry
of a Partial Summary Judgnent in Favor of
Def endant s. *°
This claimaddresses the court's ability to re-exam ne
the entry of summary judgnent by the Honorable John R Padova on
March 2, 1998. Under the “law of the case” doctrine, the Third
Circuit has held that “judges of co-ordinate jurisdiction sitting
in the same court and in the same case should not overrule the

deci sions of each other.” TCMFilmCorp. v. Gourley, 240 F.2d

711, 713 (3d Cir. 1957). The purpose of this “rule of judicial
comty is to preserve the orderly functioning of the judicial
process.” 1d. at 714. Neverthel ess, several recognized

exceptions to this rule “permt reconsideration of an issue

previously decided in the sane case.” Hayman v. Cash Reqi ster

Co. v. Sarokin, 669 F.2d 162, 169 (3d Cir. 1982). First, “where

a successor judge is asked by tinely and proper notion to
reconsi der the | egal conclusions of an unavail abl e predecessor,
he or she is enpowered to reconsider these issues to the sane

extent that his or her predecessor could have.” United States

Gypsum Co. v. Schiavo Bros., Inc., 668 F.2d 172, 176 (3d Gr.

1981). A second exception “exists if new evidence is avail able

to the second judge when hearing the issue.” Hayman, 669 F.2d at

correct standard to apply concerning Plaintiff's retaliation
clains against the City. See supra note 4.

10 See Pl.'s Conbined Mot. for Post Trial Relief § G
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169; see United States v. Wieeler, 256 F.2d 745, 747-48 (3d Cr.

1958). A third exception “is that every court 'has a duty to
apply a supervening rule of |law despite its prior decisions to
the contrary when the new legal rule is valid and applicable to
the issues in the case.'” Hayman, 669 F.2d at 169 (quoting Zichy
v. Cty of Philadelphia, 590 F.2d 503, 508 (3d Cir. 1979)).

Last, a fourth exception exists if the decision “is clearly

erroneous and would work a manifest injustice.” Arizona v.

California, 460 U.S. 605, 619 n.8 (1983); see Schultz v. Onan

Corp., 737 F.2d 339, 345 (3d Cir. 1984).

Plaintiff cannot prevail under any of these exceptions.
Under the first exception to the “law of the case doctrine,” the
under si gned, acting as successor judge, can revisit the
predecessor judge's ruling only to the extent that the
predecessor judge could have. Here, Plaintiff failed to bring a
notion for reconsideration within ten (10) days after Judge
Padova' s summary judgnent ruling as required by Federal Rule of
Cvil Procedure 59(e). Thus, Judge Padova could not have
entertai ned such a notion. Because this court, as successor
judge, is bound by the sane Iimts as Judge Padova, the
predecessor judge, it may not revisit his sunmary judgnent
ruling. Plaintiff's notion for reconsiderati on does not neet any
of the other recogni zed exceptions, and accordingly, the notion

must be deni ed.
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5. Motion for New Trial Under Federal Rule of
Civil Procedure 59 for the Court's Refusa
to Recuse. ™
Plaintiff clains the right to a newtrial on the ground
that the court refused to recuse itself. On April 27, 1998, the
court convened a hearing on that notion, and follow ng that
hearing, entered an Order denying Plaintiff's notion for recusal.
Plaintiff's assertion that a newtrial is in order because the
court refused to recuse itself is unfounded. A federal judge
shal |l disqualify hinmself “in any proceeding in which his

inmpartiality might reasonably be questioned.” 28 U S.C. § 455 *?

“The standard for recusal is whether an objective observer

11 See Pl.'s Conbined Mot. for Post Trial Relief § H
Plaintiff also seeks a new trial on a nunber of other grounds,
such as prejudice, bias, fraud of the defense counsel, etcetera.
(Pl."s Conbined Mot. for Post Trial Relief Y Al, A2, A3 and B.)
These ot her grounds set forth in Plaintiff's notion are addressed
in other portions of this nmenorandum either explicitly or

inplicitly.

12 Section 144 of Title 28 of the United States Code al so
provi des grounds for a federal judge's recusal. However,
Plaintiff's notion did not appear to request recusal under that
statute, nor did it neet the procedural requirenents of 28 U S. C
8§ 144. For exanple, the Anended Menorandum of Law in Support of
the Plaintiff's Mdtion for Recusal of the Reassigned Judge Louis
C. Bechtle was not acconpanied by an affidavit, as required. See
28 U S.C. 8 144. In addition, although Plaintiff's reply brief
was acconpani ed by an affidavit, the affidavit was not
“acconpani ed by a certificate of counsel of record stating that

it was made in good faith.” 1d. In addition, Plaintiffs
menor andum supporting the notion for recusal only refers to 28
U S C 8 455 as a ground for recusal. Thus, the court wll

conduct its analysis of Plaintiff's notion in accordance with the
| egal standard for recusal under 28 U S.C. 8§ 455.
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reasonably m ght question the judge's inpartiality.” MSL at
Andover, Inc. v. Anerican Bar Ass'n, 107 F.3d 1026, 1042 (3d Gr.

1997). In addition to the notions and briefs by the parties, on
April 27, 1998, the court conducted a hearing on the recusal
issue. After that hearing, the court denied Plaintiff's recusal
nmotion for the reasons as stated in the hearing. (Tr. 4/27/98 at
57-59.) The court has reviewed the reasons for its refusal to
recuse and stands by them None of the grounds for recusal
asserted by Plaintiff would reasonably cause an objective
observer to question the court's inpartiality. See id.

6. Plaintiff's Motion to Have This Case
Assigned to a New District Judge.

The assi gnnent of court business is governed by Local
Rule of Gvil Procedure 40.1 of the United States District Court
for the Eastern District of Pennsylvania. Assigning cases from
one judge to another is a two step process. The judge that has
been assigned the case in accordance with Local Rule 40.1 remains
on the case until the case is closed. If during that period of
time the judge cannot continue to adm nister that case for any
reason (death, illness, recusal, resignation or other
unavail ability) the case is returned to the Cerk's Ofice and
the Clerk enters an Order reassigning the case through the
court's random sel ecti on system The assigned judge under this
| ocal rule has no authority to reassign cases to another judge.

Al that the judge can do is to withdraw for one of the above

13 See Pl.'s Conbined Mot. for Post Trial Relief 9§ I.
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enuner ated reasons and advise the Clerk of that event. Wen
Cvil Action No. 96-3707 was first filed on May 15, 1996, it was
assi gned to Judge Padova. Thereafter, when Cvil Action No. 97-
1548 was filed on March 3, 1997, it was designated as a rel ated
case and under Local Rule 40.1(b)(3) it was assigned to Judge
Padova. On March 16, 1998, the day specially set for this case
to comence trial, Judge Padova granted Plaintiff's notion to
recuse and the case was reassigned by the Cerk to Judge Marvin
Katz on the sane day. On that day, Judge Katz returned the case
to the Cerk advising that he was to recuse. The Cerk

reassi gned the case under Local Rule 40.1 to the undersigned on

t he sane day. The practice followed in this case was a practice
governed by our Local Rule 40.1 and correspondi ng practice in the
Eastern District of Pennsylvania. For those reasons, this court
has no authority to reassign this case to any other judge.
Plaintiff's notion seeking relief on this ground nust be denied.

7. Plaintiff's Mtion Concerning an, Al | egedl y
Fraudul ently Prepared Docunent.

After Plaintiff's counsel had finished direct
exam nation of his witness, Lois Fernandez, she was cross-
exam ned by Defendants' counsel. (Tr. 6/16/98 at 171-182.)
During that cross-exam nation, Defendants' counsel asked the
wi t ness whet her she ever knew that Defendants' counsel had sent a

letter to Plaintiff's counsel expressing concern about a neeting

14 See Supp. Mem in Support of Pl.'s Conbined Mot. for
Post Trial Relief at 6-9.
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that was desired by the witness (Lois Fernandez, President of the
OCDUNDE Organi zation) and one of Defendants then on trial (John
Kroner, Executive Director of a pertinent city agency, OHCD) due
to the fact that the trial was then scheduled to begin, could

| ast five to seven days and could inplicate issues that would be
comng up at the trial involving Lois Fernandez's organization
(ODUNDE), John Kroner's city agency (OHCD) and the Plaintiff, who
was affiliated with ODUNDE and had nmade cl ai ns agai nst John
Kromer that were to be tried. The letter nmade one or two
suggestions to Plaintiff's counsel as to how a neeting between
Loi s Fernandez and John Kroner could be arranged with counsel
present.

When Def endants' counsel inquired of this witness on
cross-exam nation at the trial whether the w tness knew that such
a letter had passed between the attorney for the Cty and the
attorney for the Plaintiff the witness did not renenber such a
letter. At that tinme Plaintiff's counsel objected and asked to
see a copy of the letter. Defendants' counsel did not have one.
Def endants' counsel stated that she had not been expecting to use
it on cross-examnation and sinply did not have it with her.

Follow ng the trial, on July 15, 1998, Defendants filed
copies of this letter dated March 17, 1998. (Defs.' Opp. to
Conbi ned Mot. for Post Trial Relief, Exs. Cand D.) Exhibit Cis
a conputer version of a letter which contains verbatim the
contents of a file copy of the letter which contained the

|l etterhead of the City. The explanation of the two different
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forms of this letter is set forth in an affidavit of Tamye

Wat son, defense counsel’s secretary, acconpanyi ng Defendants’
menor andum and it explains the circunstances associated with the
preparation, the filing and the mailing of the letter. (Defs.'
Qpp. to Conbined Mot. for Post Trial Relief, Ex. E.) There is no
contradi ctory evidence that anything was fraudul ently prepared or
m srepresented in the manner in which the letter was referred to
in the questioning of either Plaintiff's witness Lois Fernandez
or Defendants' w tness Councilwoman Anna Verna. (Tr. 6/17/98.)
A subsequently filed affidavit with Defendants' nenorandum of
Decenber 17, 1998, has an affidavit of John Creevey descri bing
the conmputer system enployed by the Gty that produced these two
verbati mversions of the letter. (Defs.' Opp. to Conbi ned Mdt.
for Post Trial Relief, Ex. F.) 1In any event, the letter, in the
court’s view, is not material to the principal issues in the
case. It has two main topics. First, the letter describes quite
accurately the fact about which there is no dispute--that there
is litigation going on between Plaintiff and the Cty Defendants,
i ncl udi ng John Kronmer. The letter accurately suggests that
nmeeting on the eve of trial regardi ng business matters between a
non-party witness in the litigation (Lois Fernandez) and one of
Def endants (John Kromer) could bring up subjects and topics that
could be part of the litigation, inasnuch as Plaintiff was
closely affiliated with the non-party wi tness who desired the
meeting with Cty officials (Lois Fernandez). There is no

di spute about any of that. The second topic the letter covers is
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a suggestion by Defendants' counsel that if the neeting was to
take place between her client (John Kromer) and the non-party

W tness (Lois Fernandez) that either: it would be appropriate
for counsel to be present; or that Ms. Fernandez could neet with
sonmeone el se in John Kroner's agency (OHCD) to discuss what she
had in mnd; or that Plaintiff's counsel could contact

Def endants' counsel to decide how to proceed.

In a nutshell, we have the Cty Defendants' counsel,
who is about ready to go to trial, communicating with Plaintiff's
counsel, who is also about to proceed with that sane trial, about
how the City counsel's client should address the request to neet
w th someone who m ght have sonme connection wth the matters that
are about to arise in the trial. The court sees nothing
regarding the letter in respect to its content or the manner in
which it has been produced to suggest there is any ground for
relief by Plaintiff in regard to any event that took place at the
trial even if the letter is not authentic. Thus, Plaintiff's

notion seeking relief on this ground nust be deni ed.

I11. CONCLUSI ON

For the foregoing reasons, the court will deny
Plaintiff's notions.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND WOCD : Cl VIL ACTI ONS
V. :
DAVI D L. CCHEN, ESQUI RE, NO. 96- 3707
et al. : NO 97-1548
ORDER
AND NOW TO WT, this day of February, 1999, upon

consideration of plaintiff Raynmond Wod's conbi ned notions for
post trial relief consisting of Plaintiff's Request for a

M strial, Judgnent Under Fed. R Civ. P. 50(b) as a Matter of
Law, a New Trial Under Fed. R Civ. P. 59, Relief from Judgnent
under Fed. R Gv. P. 60(b)(3) and (6), a Motion for Relief from
Judgnent Procured by Fraud, M srepresentation and M sconduct by

t he Defendants and their Attorneys, a Mtion to Reconsider,

Resci nd and Vacate the Rule 50 Order entered on June 19, 1998 and
a Motion to Set Aside the Civil Judgnent entered on June 19, 1998
and defendants David L. Cohen, et al.’s responses thereto, IT IS

ORDERED t hat said notions are DEN ED.

LOU S C. BECHTLE, J.



